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19 CONFIDENTIAL ITEMS  

19.4 CLAY GULLY PTY LTD V REDLAND CITY COUNCIL (PLANNING AND ENVIRONMENT COURT 
APPEAL 566 OF 2020) 

Objective Reference:   

Authorising Officer: Graham Simpson, Acting General Manager Community & Customer 
Services 

Responsible Officer: Giles Tyler, Acting Group Manager City Planning & Assessment  

Report Author: Michael Anderson, Acting Principal Planner  

Attachments: 1. General Meeting Report 29 April 2020 ⇩  
2. Further and Better Particulars Response ⇩  
3. Revised Without Prejudice Plans ⇩   

The Council is satisfied that, pursuant to Section 275(1) of the Local Government Regulation 2012, 
the information to be received, discussed or considered in relation to this agenda item is: 

(f) starting or defending legal proceedings involving the local government.  

PURPOSE 

To provide Council with an update on the Clay Gully Pty Ltd (Clay Gully) v Redland City Council 
(Council) (Planning & Environment Court Appeal 566/2020), which is a deemed refusal appeal.  

BACKGROUND 

The matter is listed for review on 14 October 2020 for directions to progress the matter to hearing 
or final resolution by agreement and this report seeks instructions on how to proceed. 

Site description and proposal 

The application relates to Lot 1 on RP72635, Lot 4 on RP57455 and Lot 1 on RP95513 with a street 
address of 21-29 & 31 Clay Gully Road and 39 Brendan Way, Victoria Point. 

The development application as submitted applied for a Development permit for the 
Reconfiguration of a Lot which, following a number of changes, is proposed to be 3 into 270 lots 
with open space, ecological corridor, stormwater management areas and road. 

A full description of the site, proposal and an assessment of the development application is 
contained within the previous report to the 29 April 2020 General Meeting of Council. A copy of 
the report is contained at Attachment 1. 

An extract of the proposed layout considered at the General Meeting of 29 April 2020 is provided 
in Figure 1 below. 
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Figure 1 – Proposed Layout 

The Appeal 

The appeal was filed on 25 February 2020. Following consideration of the matter at the 29 April 
2020 General Meeting of Council, Council notified of its position in the appeal on 1 May 2020 and 
provided reasons for refusal on 05 May 2020. 

A request for further and better particulars was made by the Appellant on 15 May 2020. Council 
provided its response to the request for further and better particulars on 1 June 2020. A copy of 
the further and better particulars are contained at Attachment 2. The key issues are summarised 
as follows: 

 Provision of east-west ecological fauna corridor 

 Infrastructure provision 

 Prematurity in advance of adoption of draft South West Victoria Point Local Plan. 

Since this time a series of without prejudice (WOP) discussions with the appellant and co-
respondent have been undertaken. These discussions included attendance and input from the 
experts appointed on behalf of Council. 

A chaired WOP with the Planning & Environment Court (P&E Court) Alternative Dispute Resolution 
(ADR) Registrar was held on 18 June 2020. A further WOP meeting was held on 25 June 2020. The 
matter was adjourned on the papers until 17 August 2020, in order to facilitate further discussions 
between the parties. A WOP meeting was held with the appellant on 3 August 2020. 
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It was ordered that the parties should engage in a further WOP meeting by 4 September 2020 and 
this was held on 3 September 2020. A review was held on 10 September 2020 and the orders were 
that the parties engage in a further WOP meeting by 9 October 2020. A WOP meeting has been 
confirmed for 6 October 2020. A further review is set down for 14 October 2020, where the Judge 
specifically ordered that directions to progress the matter to a hearing or final resolution by 
agreement be included. 

The order of the Court has dictated the timing of this report to the General Meeting. 

Proposal 

Further to the WOP discussions with the appellant, a revised plan was presented for discussion at 
a WOP meeting on 3 September 2020. An extract of the proposed plan as part of the WOP 
discussion is provided below in Figure 2 below. 

 

Figure 2 – Revised WOP Plan 

A copy of the revised plans submitted as part of the WOP process are contained at Attachment 3. 

A summary of the proposed changes to the proposal plan are as follows: 

 inclusion of a proposed 40m wide east-west corridor to the southern boundary (to be 
replicated on the other side of the boundary to the south) 

 inclusion of 0.7ha open space (north-south) incorporating pedestrian/cycle connection 

 retention of separate north-south stormwater corridor 

 inclusion of stormwater management area to Clay Gully Road 

 re-alignment of the connecting road to the proposed Sutgold development to the south 

 removal of vendor lots to the west of subject land (potential future connection and road 
connection shown) 

 reduction in the number of proposed lots to 260 residential lots 
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 inclusion of 10% of lots (26) with an average area of greater than 350m² 

 the balance of lots greater than 400m² (as per lot calculations shown in Figure 1 above). 

APPLICATION ASSESSMENT 

As previously advised, in the report to the General Meeting of 29 April 2020, the key consideration 
is whether the proposal is, or is not, compliant with these planning outcomes from first principles, 
when considered against the relevant planning framework (when the development application 
was properly made and now in effect) and having regard to any other relevant matters, such as 
the emerging draft South West Victoria Point Local Plan (draft Local Pan). 

The following assessment considers those identified matters under the corresponding key issues 
identified in the proceeding section of this report. 

Prematurity 

Council has embarked on the preparation of a draft Local Plan for the area, in the public interest, 
that is to be incorporated as an amendment to the City Plan, and key aspects of the development 
application originally proposed were considered to be at variance with that structure planning that 
is in preparation.  

Whilst some inconsistency has been identified with the overall outcomes of the emerging 
community zone code of City Plan, in that it requires the structure planning of the area within the 
zone in advance of any reconfiguration or development for urban purpose, the Town Planning 
expert instructed by Council advises that this should not itself be considered decisive. The 
application should not continue to be opposed solely because Council has not yet implemented its 
own planning. 

In this regard, neither the SEQRP 2017 nor City Plan preclude a proponent led structure planning 
process, rather (amongst other matters) they seek to achieve the following key planning 
outcomes: 

 that land is used efficiently 

 development does not compromise or constrain the potential for well-designed future urban 
communities 

 facilitates the retention or enhancement of significant waterway and habitat corridors and 
other areas of environmental significance 

 promotes integrated and sequenced development and infrastructure provision 
(coordination) 

 land use and site planning matters are addressed 

 traffic and the road network is satisfactory. 

Figure 7.2.1.2.1 Land Use Zone Plan in the draft Local Plan (extract provided in Figure 3) identifies 
land on the subject site within the conservation and low density residential zone. An extract of the 
proponent’s structure plan for comparison is shown below in Figure 4. 
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Figure 3 – Draft South West Victoria Point 
Structure Plan 

Figure 4 – Extract from Applicant’s Proposed 
Structure Plan 

One of the key differences relevant to the development application, between the draft Local Plan 
and the proponent’s structure plan include the east-west conservation zone, straddling the 
southern boundary of the development application site. In the draft Local Plan the zoned land for 
conservation purposes is provided equally within two different development areas. 

Consideration of this and infrastructure matters are considered below. 

Environmental values 

The habitat protection overlay in the superseded Redlands Planning Scheme (RPS) has been 
replaced by the environmental significance overlay in the City Plan, which identifies different 
categories and areas. Figure 5 below provides an extract of the habitat protection overlay in the 
RPS and environmental significance overlay in City Plan.  

For comparison, the environmental significance overlay in City Plan is based on the SPP mapping 
for Matters of State Environmental Significance (MSES), at a particular point in time and includes 
matters of Local Environmental Significance (MLES). 

  

RPS v7 habitat protection overlay 

Dark Green – bushland habitat 
Light Green – enhancement area 
Bright Green – enhancement corridor 
Cross Hatch - enhancement link   

City Plan environmental significance overlay 

Dark Green – MSES 
Light Green - MLES 

Figure 5 – Overlay maps 
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As identified above, the proposed WOP plan broadly achieves the required enhancement corridor 
required by the habitat protection overlay in the RPS. The balance of the mapped enhancement 
corridor in the RPS and habitat protection overlay to the south east is achieved beyond the 
development application boundary.   

The Wildlife Connections Plan 2018-2028 (WCP) aims to identify and provide priority actions for 
the management, protection and enhancement of a network of core wildlife habitat and 
connecting corridors at a city wide scale. The below extract (Figure 6) from the WCP identifies an 
enhancement corridor in the general location of the conservation zone in the draft Local Plan.   

The enhancement corridors are local scale corridors, and are areas that exhibit sufficient 
ecological value and linkages that would be appropriate targets for strategic enhancement to 
strengthen established corridors. 

Whilst it is recognised that the WCP is a non-statutory document in the assessment of a 
development application, it identifies the strategic approach in identifying wildlife connectivity 
and has been used to inform the preparation of the draft Local Plan. 

 

Figure 6 – Extract from Wildlife Connections Plan 2018 - 2028 

The environmental and koala expert appointed on behalf of Council are in agreement, following an 
inspection of the site, that a 40m wide corridor on each side of the boundary (totaling 80m in 
width) that is suitably rehabilitated would achieve satisfactory fauna connection. The key 
impediment to fauna movement as originally proposed was the proposed access road at the 
confluence of the east-west and north-south corridor. The revised WOP plan re-positions the road 
and on this basis provides a good quality east – west corridor that will connect with the north-
south corridor proposed in the to the south. 

The Appellant has increased the width of the corridor to 40m on the appeal site, as shown on the 
WOP plan. The land to the South is also subject to a deemed refusal appeal before the 
P&E Court but is at less advanced stage than the subject appeal. Nevertheless, Council has notified 
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the parties of its reasons for opposing the development application to the south and this 
included a reason relating to securing the east-west corridor of suitable width. While Council is 
only being asked to consider development forming part of the subject appeal through this report, 
it should be noted that the appellant to the south is aware of the need to provide this corridor in a 
coordinated manner and has been advised of this through WOP discussions.  

Whilst the proposed corridor is not entirely consistent with the conservation zone shown in the 
draft Local Plan, officers are advised by its experts (both ecological and koala) that the proposed 
WOP plan will achieve the intended ecological outcome, from first principals. As such, when 
considered against the relevant planning instruments and assessment provisions within the 
Planning Act 2016 (Pact), the proposed development would not be contrary to the ecological 
outcomes being sought. 

Infrastructure delivery 

Sewer 

At the time of the previous assessment report, an Infrastructure Agreement (IA) was fully 
executed that required an additional payment of per lot above the capped infrastructure 
charge for wastewater infrastructure for the future upgrade of the Victoria Point wastewater 
treatment plant (STP) and some reticulation network. The IA also required the original applicant to 
provide new trunk mains at no cost to Council. 
 
The Victoria Point emerging community zone area is located outside of the Priority Infrastructure 
Area (PIA) of the Local Government Infrastructure Plan (LGIP). When a new community is 
developed outside of the PIA the desired environmental outcomes of the RPS v7 and the strategic 
framework of the City Plan require that development does not proceed until all necessary on-
trunk and trunk infrastructure requirements (both state and local) can be met by development 
proponents, and an agreed funding mechanism is established.  

Council studies have identified the costs for securing the necessary sewer infrastructure upgrade 
to accommodate development, comprising: 

 sewer reticulation network upgrades 

 Victoria Point STP 

 outfall location. 

An estimate of these costs have been calculated at approximately per lot in addition to the 
capped infrastructure charge amount received as part of the usual charge for development within 
the PIA. As this figure includes works to upgrade the sewer reticulation network (previously 
included as part of the works to be undertaken by the developer under the IA) negotiations with 
the appellant are ongoing, however it is maintained that these additional works and costs should 
be secured by way of a further IA.  

Traffic and road network 

The LGIP identifies minor upgrade of Double Jump Road maintaining it as a two (2) lane road. 

The proposed development does not directly provide access to Double Jump or Bunker Road and 
Council’s traffic expert has advised that the proposed development is of a distance from the 
Double Jump Road for it to be unreasonable to require a contribution towards its upgrade. 
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Council’s traffic expert has identified that the proposed WOP Plan and layout is acceptable from a 
traffic perspective, subject to obtaining some further information in respect of the proposed 
future intersection and its geometry to the north-west. Further information is also required in 
respect of the traffic volumes past the individual dwellings on Brendan Way, in terms of whether 
this proposal is creating an amenity or safety problem. Further detail has been requested and at 
the time of writing this report a response has not been provided. An update will be provided prior 
to or at the General Meeting. 

Other matters 

Open space network 

The purpose of the open space network is to provide a safe, assessable and useable network of 
open space for the local community, including linear open space which connects the open space 
network. The WOP Plan does not include the 5m wide linear open space around the perimeter of 
the development application site boundary, as is identified in the draft Local Plan. Whilst this is the 
case, the town planning expert instructed by Council in the Appeal is of the opinion that suitable 
pedestrian and cycle connectivity through the open space, capable of connection to other areas of 
open space and neighbourhood parks throughout the structure plan area, is provided on the WOP 
plan now proposed.   

Neighbourhood Park 

The WOP plan identifies a 0.7ha area of open space as a neighbourhood park (running north – 
south and sited adjacent to the stormwater area) which is clear of the Q100 flood level. Although 
the park proposed is linear in shape (208m x 29m), the town planning expert instructed by Council 
in the Appeal is of the opinion the relationship of the park to the adjoining open space Stormwater 
management area is important and that the park cannot be assessed in isolation in this context. 
On balance, the park and open space/stormwater management area are considered to be 
acceptable, practical and reasonable in terms of open space contributions for the area, for the 
following reasons: 

 The park meets the minimum land size area of 0.5ha – 2.0ha (0.7ha proposed). However, 
together the park and open space stormwater management spaces would provide a substantial 
and contiguous open space area, publicly accessible and over 2.3ha in size. 

 Much of the open space and stormwater management area will be useable (because of its 
situation and topography), including the pedestrian/bike paths. 

 Combined, the central location of these open spaces serves to adequately separate the two 
housing precincts (east and west) and provide a useful open space setting.  

 The central open space is also readily accessible from the north and south beyond the site. 

 The park component has adequate dimensions to accommodate park improvements such as 
play equipment and seating. 

 Further detailed design of the park will ensure a suitable interface between the park and open 
space and stormwater management areas.  
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STRATEGIC IMPLICATIONS 

Legislative Requirements 

The assessment presented in this report is in accordance with the PAct. 

Risk Management 

Standard development application risks apply.  

Financial 

People 

There are no implications for staff. 

Environmental 

Environmental implications are detailed within the assessment in the “Issues” section of this 
report. 

Social 

Social implications are detailed within the assessment in the “Issues” section of this report. 

Alignment with Council’s Policy and Plans 

The assessment and officer’s recommendation align with Council’s policies and plans as described 
within the “Issues” section of this report. 

Human Rights 

In accordance with section 58 of the Human Rights Act 2019, consideration has been given to the 
relevant human rights in particular c.25 Privacy and Reputation, when drafting this report. 
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CONSULTATION 

Consulted Consultation Date Comments/Actions 

Director - Reynolds Planning Pty Ltd  April - September 2020 
Preliminary advice has been incorporated 
into the report. 

Managing Principal – Terrestria Ecological 
Management  

 April – September  2020 
Preliminary advice has been incorporated 
into the report. 

Research Fellow – Faculty of Science, 
Queensland University 

April – September 2020 
Preliminary advice has been incorporated 
into the report. 

OPTIONS 

Option One 

That Council resolves as follows:  

1. That the content of the report be noted. 

2. To authorise the Chief Executive Officer to negotiate a final resolution by agreement generally 
in accordance with the revised without prejudice plan in Attachment 3. 

3. To instruct its solicitors to notify the parties at the Planning & Environment Court hearing set 
down for 14 October 2020.  

4. That this report and attachments remain confidential until the conclusion of the appeal, 
subject to maintaining the confidentiality of legally privileged and commercial in confidence 
information. 

Option Two 

That Council resolves as follows:  

1. To provide a response to the appellant that Council continues to contend that the 
development application ought to be refused for the reasons stated in Attachment 2 and 
progress the matter to a hearing. 

2. To instruct its solicitors to notify the parties at the Planning & Environment Court hearing set 
down for 14 October 2020.  

3. That this report and attachments remain confidential until the conclusion of the appeal, 
subject to maintaining the confidentiality of legally privileged and commercial in confidence 
information. 
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Option Three 

That Council resolves as follows:  

1. To provide a response to the appellant that Council continues to contend that the 
development application ought to be refused for alternative reasons to be provided and 
progress the matter to a hearing.  

2. To instruct its solicitors to notify the parties at the Planning & Environment Court hearing set 
down for 14 October 2020. 

3. That this report and attachments remain confidential until the conclusion of the appeal, 
subject to maintaining the confidentiality of legally privileged and commercial in confidence 
information. 

OFFICER’S RECOMMENDATION 

That Council resolves as follows:  

1. That the content of the report be noted. 

2. To authorise the Chief Executive Officer to negotiate a final resolution by agreement 
generally in accordance with the revised without prejudice plan in Attachment 3. 

3. To instruct its solicitors to notify the parties at the Planning & Environment Court hearing 
set down for 14 October 2020. 

4. That this report and attachments remain confidential until the conclusion of the appeal, 
subject to maintaining the confidentiality of legally privileged and commercial in 
confidence information. 
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