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19.3 PLANNING AND ENVIRONMENT COURT APPEAL 894 OF 2018 - PALACIO PROPERTY 
GROUP PTY LTD -V- REDAND CITY COUNCIL (MCU013921 - CONVERSION APPLICATION 
FOR SEWER WORKS RELATING TO A MATERIAL CHANGE OF USE FOR MULTIPLE 
DWELLINGS AT 4-8 RACHOW STREET, THORNLANDS) 

Objective Reference:   

Authorising Officer: Louise Rusan, General Manager Community & Customer Services 

Responsible Officer: David Jeanes, Group Manager City Planning & Assessment  

Report Author: Emma Martin, Senior Appeals Planner  

Attachments: 1. Location Plan   
2. Approved Plans   
3. Sewer connection works   
4. Further sewer extension    

The Council is satisfied that, pursuant to Section 275(1) of the Local Government Regulation 2012, 
the information to be received, discussed or considered in relation to this agenda item is: 

(f) starting or defending legal proceedings involving the local government.  

PURPOSE 

The purpose of this report is to firstly brief Councillors on the background to the infrastructure 
conversion application, the officers’ decision and the subsequent appeal. Then secondly to seek 
Council direction on a settlement offer that has been presented by the appellant.  

BACKGROUND 

Proposed Development 
On 2 June 2017 officers approved an application for a Material Change of Use for Multiple 
Dwellings (22 single storey villas) at 4-8 Rachow Street, Thornlands (MCU013921). The Decision 
Notice included a condition that required the proponent to: 
 
16. Construct an uPVC 150mm diameter sewer line and manholes required according to “External 

Sewer Plan”, Sheet 1 and 2, preliminary issue, prepared by BG Group Engineers, in accordance 
with the assessment criteria listed in Table 2: Compliance Assessment of this approval. A tunnel 
boring system must be used for the construction of the sewer line along Rachow Street and 
connection point to manhole 6/1 asset No.456367 to protect existing stormwater infrastructure, 
footpaths and trees along the alignment, due to the depth of the pipe. 

 
Additionally, an Adopted Infrastructure Charges Notice (AICN) was issued with the Decision Notice 
and detailed that a total charge of was payable over the two proposed stages. No 
offsets or refunds were applicable. 
 
An aerial image detailing the location of the proposed development is contained within 
Attachment 1. A selection of the approved plans is contained within Attachment 2.  

Infrastructure Conversion Application 

On 22 August 2017 the proponent lodged an infrastructure conversion application seeking to 
convert the non-trunk sewer infrastructure referenced in condition 16 of the Decision Notice (see 
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above) to trunk infrastructure in accordance with the Planning Act 2016 Chapter 4 Part 2. Their 
representations specifically set out the following: 

1. The requirements of the approvals are that infrastructure is provided that services premises 
other than the subject premises. 

2. Council is imposing full infrastructure charges for infrastructure it is not providing (i.e. double 
dipping). 

3. Council has zoned the land, within the PIA [Priority Infrastructure Area], for the intended use 
without providing trunk infrastructure. 

4. It is appropriate that council agree to convert the infrastructure to trunk and offset or fund the 
full cost of its construction. 

The sewer infrastructure the subject of the conversion application and the appeal is shown in 
Attachment 3. 

Officers considered the representations against section 140(2) of the Planning Act 2016 and on 1 
March 2018 decided to refuse the request for the following reasons: 

The proposed infrastructure: 

1. is not identified in the Redland Priority Infrastructure Plan (PIP); 

2. the site is not within the Priority Infrastructure Area (PIA); 

3. is not within a Wastewater Connection Area under the Redland Netserv Plan; 

4. does not satisfy the identified trunk infrastructure criteria in Schedule 5 of Council’s Adopted 
Infrastructure Charges resolution. The gravity sewer is 150mm which is less than the pipe size 
criteria of 300mm. A 150mm pipe is the next minimum pipe size for any connection greater then 
a single dwelling house connection according to the SEQ WS&S D&C Code – Design Criteria;   

5. does not meet all the default conversion criteria as it: 

6. is inconsistent with other trunk infrastructure as identified in Redland Priority Infrastructure Plan 
(PIP); and 

7. is consistent with non-trunk infrastructure for which conditions may be imposed in accordance 
with section 665 of the repealed Sustainable Planning Act 2009 (SPA): 

a. connecting the premises to external infrastructure networks; and 

b. protecting or maintaining the safety or efficiency of the infrastructure network of which 
the non-trunk infrastructure is a component. 

8. Condition 16 for non-trunk sewer infrastructure is considered reasonable and relevant to 
connect the development to the external network and to maintain the efficiency of the 
infrastructure network. The change in the invert level to provide orderly development and not 
compromise the efficiency of the network does not provide an unreasonable additional cost or 
additional demand to the delivery of the infrastructure. 

 
Appeal 
An appeal against the decision regarding the infrastructure conversion application was filed with 
the Planning and Environment Court on 9 March 2018. Officers attended a without prejudice 
meeting with the appellant, his consultants and solicitors on 17 May 2018. 

Subsequent to the without prejudice meeting the appellant wrote to officers detailing a 
settlement offer, which is discussed in more detail under the relevant heading in this report. In the 
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first instance the appellant sought officers’ opinion on the offer. After considering the offer 
officers advised that they were not minded to make a positive recommendation to Council with 
respect to the offer and asked the appellant whether, despite this, they would still like the offer to 
be formally presented to Council. On 8 August 2018 the appellant requested officers to present 
the offer to a General Meeting of Council for formal direction. 

Subsequent Approvals and Works 

Relevantly since the appeal was filed the following has occurred in relation to the development: 

1. Officers agreed to alter the conditioned construction method from tunnel boring to open-cut 
techniques. This agreement will reduce the construction costs of the infrastructure from 
approximately 

2. Operational Works approval for the development has been granted. 
3. Operational Works approval for the further extension of the sewer has been granted by 

Council. These are the additional works referenced under the ‘Offer’ heading in this report. 
4. Building Works approval has been granted. 
5. The Plumbing Final has been issued. 
6. The Building Format plan for the development has been sealed 

a. This means all infrastructure charges levied by the Infrastructure Charges Notices have 
been paid by the developer 

7. The sewer infrastructure the subject of the appeal, including the extension that forms part of 
the settlement offer, has been constructed and connected. 

a. The infrastructure has not been handed to Redland Water and Waste yet as the developer is 
responsible for maintenance for the first 12 months post-construction. 

8. The development itself is approximately 95% complete. 

Council officers have written to the appellant highlighting the implications of commencing (and 
now completing) the works prior to the outcome of the appeal being determined, especially if they 
are successful. Council’s Adopted Infrastructure Charges Resolution (AICR) details the process by 
which trunk infrastructure costs must be determined and the means by which the appellant can 
contest the values set by Council. The fact that the appellant has already constructed the 
infrastructure does not prevent Council from establishing a cost lower than the actual cost borne 
by the developer, if we have evidence that a more efficient construction method was possible. 
Critically, by constructing the infrastructure first the appellant has undermined their ability to 
challenge and negotiate the value of offset to be paid by Council, or the construction methods 
available. 

ISSUES 

Offer 

As previously mentioned the appellant has written to Council officers to make a settlement offer 
by which the appeal may be resolved. 

In the correspondence the appellant’s solicitor has highlighted additional matters for Council to 
consider along with the grounds of appeal. These matters include: 

• The size of the catchment that will be serviced by the subject sewer infrastructure – being a 
land area with the potential to accommodate 155 dwellings in accordance with the Redlands 



CONFIDENTIAL GENERAL MEETING AGENDA 10 OCTOBER 2018 

Item 19.3 Page 4 

This document is classified CONFIDENTIAL and as such is subject to 
s.171 Use of information by councillors, s.199 Improper conduct by local government employees and s.200 Use of information by 

local government employees of the Local Government Act 2009 

Planning Scheme (and draft City Plan). This includes the development associated with the 
appeal. 

• As a proportion of this catchment the subject development comprises 14.1%. 

• The total cost of the sewer works is estimated to be over

Considering the above the settlement offer proposes that the appellant is willing to cover 25% of 
this cost, with Redland City Council to take carriage of the balance. This proportion, the appellant 
highlights, is more than the actual demand on the infrastructure caused by their development. 

In addition the appellant has outlined further sewer extension works they will commit to 
delivering that will enable easier connection for upstream properties in the future. These are 
shown in Attachment 4. The appellant values these additional works at just over and also 
points out that they have applied for and obtained Operational Works approval for these works 
(OPW18/0065). Once these additional works are added to the infrastructure costs for their 
development the cost breakdown for the sewer infrastructure is approximately a 50/50 split with 
Council. 

The appellant argues that the following are benefits to Council if it accepts the settlement offer: 

(1) Avoiding the necessity of digging established developed areas to install sewer extension at a 
later date (given the current development in the area which is expected in the short to medium 
term); and 

(2) Providing the immediate availability for servicing of future development speeding the 
development of the catchment; 

(3) Cost savings in legal and expert fees; and 

(4) Enhancing the rate base within Council’s area. 

Officers’ comments 

Trunk Infrastructure 

The Planning Act 2016 provides the following definition of trunk infrastructure: 

trunk infrastructure, for a local government, means—  
a) development infrastructure identified in a LGIP as trunk infrastructure; or 
b) development infrastructure that, because of a conversion application, becomes trunk 

infrastructure; or 
c) development infrastructure that is required to be provided under a condition under section 

128(3) 

The local government infrastructure plan (LGIP) in the Redlands Planning Scheme sets out existing 
and scheduled trunk infrastructure for all essential services including the sewerage network. It 
does not identify the need for trunk sewer upgrades to service the subject site. Additionally, 
Council’s Adopted Infrastructure Charges Resolution (AICR) sets out the criteria for determining 
whether infrastructure is trunk infrastructure. In the Resolution Council has nominated that in 
relation to gravity sewer on the mainland trunk infrastructure is a pipe no less than 300mm in 
diameter and this is consistent with the desired standards of service set out in Redland Water’s 
netserv plans. Anything less than this is considered development infrastructure. 

The sewer the subject of the conversion application and this appeal is 150mm, which is half the 
diameter of what Council considers trunk sewer. Generally speaking, the critical difference in 
function between the two pipes is the size of the catchment that will be serviced by the 
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infrastructure, with a 300mm diameter gravity main servicing a significantly larger population than 
a 150mm pipe. 

Officers acknowledge that the sewer infrastructure required to service the subject development 
will service land beyond the development, this feature is not however sufficient for the 
infrastructure to be considered trunk infrastructure. Not only is the sewer pipe less than the 
300mm requirement for trunk sewer, it is also the minimum sewer infrastructure required to 
service the subject development, meaning even if the only development being serviced was the 
proposed development the same size sewer pipe would be required. This means that it has not 
been designed or up-sized to specifically enable a greater capacity and service a larger catchment. 
In this case it is merely a coincidence that the infrastructure required to service the subject 
development is also the same infrastructure required to service the entire catchment. 

On this basis it is the view of officers that the 150mm sewer pipe required to connect the 
proposed development to the reticulated sewer network is not trunk infrastructure. It is noted 
that the provocative factor in this case is the distance of the sewer infrastructure from the 
appellant’s development, which means that rather than simply connecting the development to a 
sewer pipe in the road reserve in front of the site an extension across Council-owned land 
(opposite) is required. This is a costly process and will burden the first developer within the 
catchment, whilst benefitting all landowners/developers who will eventually connect to it. Of 
course in such a scenario the developer has the option of negotiating with the other 
landowners/developers seeking to share the cost so no one is solely responsible. 

Ultimately it is unfortunate for the appellant but it is a situation that occurs regularly across the 
City and in relation to all types of essential infrastructure. If Council were to step in with this 
particular case it could seriously undermine Council’s position when challenged in the future. Of 
course any such negotiated outcome in an appeal could be subject to a confidentiality agreement. 

Proposed further extension to service the upstream catchment 

It is officers’ opinion that the further extension of the sewer infrastructure whilst clearly being a 
more efficient means of developing the land and a direct advantage to upstream property 
owners/developers and the appellant, serves no real benefit or advantage to Council. Officers 
within Council’s Engineering Assessment team are confident that the extension required to service 
those properties could be provided within the Rachow Street road reserve and can be provided 
when the upstream properties are developed. It is not necessary for this infrastructure to be 
delivered now or by the appellant as part of their development. The cost of delivering this 
infrastructure should be borne by the developers who will ultimately require it to service their 
own proposals. Officers appreciate the efficiency of delivering it now, which will no doubt benefit 
the future residents of the proposed villas who would otherwise be disturbed by the future works, 
but do not consider these as benefits that warrant Council expenditure, either directly or as an 
offset to infrastructure charges generated by the proposed development. 



Pages 6 through 8 redacted for the following reasons:
- - - - - - - - - - - - - - - - - - - - - - - - - - - -
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OFFICER RECOMMENDATION 

STRATEGIC IMPLICATIONS 

Legislative Requirements 

There are no directions orders for this appeal and as such there is no strict Court timelines at 
present. It is likely however that the appellant will be forced to seek directions if Council does not 
respond to this offer soon. 

Risk Management 

There is a risk that, if Council does not accept the settlement offer and the appellant goes on to 
succeed in the appeal, an adverse costs order may be made against Council. Conversely, officers 
take the view that accepting the settlement offer would not be consistent with Council’s Adopted 
Infrastructure Charges Resolution. As discussed in the body of the report, it is important that 
Council take a consistent approach to the identification of trunk infrastructure. A decision that is 
inconsistent with the terms of the Resolution may undermine Council’s position in other future 
matters, which itself carries financial risk. 

Financial 

See the matters set out in the Risk Management section above. 

People 

There are no implications relating to people. 

Environmental 

There are no environmental implications. 

Social 

There are no social implications. 
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Alignment with Council's Policy and Plans 

Acceptance of the settlement offer is not consistent with Council’s Adopted Infrastructure Charges 
Resolution. 

CONSULTATION 

Council’s Infrastructure Planning and Charging Unit and Legal Services Team were consulted on 
the content of the report and recommendations. In addition external legal advice was sought by 
officers. 

OPTIONS 

Option One 

That Council resolves to: 

1. instruct its solicitors to decline the settlement offer and take all necessary steps to defend 
the refusal of the application; and  

2. maintain this report as confidential. 

Option Two 

That Council resolves to: 

1. instruct its solicitors to accept the settlement offer and take all necessary steps to 
negotiate the terms of a settlement agreement; and 

2. maintain this report as confidential. 

Option Three 

That Council resolves to: 

1. instruct its solicitors to write to the appellant with a counter settlement offer; and 

2. maintain this report as confidential. 

OFFICER’S RECOMMENDATION 

That Council resolves to: 

1. instruct its solicitors to decline the settlement offer and take all necessary steps to defend 
the refusal of the application; and  

2. maintain this report and attachments as confidential until the release of the report and 
attachments is determined to be in the public interest in accordance with the factors set 
out in the Right to Information Act 2009. 

 



ATTACHMENT 1 – LOCATION PLAN 
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